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1. St atenent of the Case

This case is before nme based on a Conplaint filed by Steve
Napi er alleging that he was discrimnated agai nst by Bl edsoe Coal
Corporation (Bl edsoe) in violation of Section 105 of the Federal
M ne Safety and Health Act of 1977 (The Act). Pursuant to notice
the case was heard in R chnond, Kentucky on Cctober 30, and 31,
1996. Subsequent to the hearing, on Decenber 13, 1996,

Compl ainant filed a Brief and a Proposed Deci sion containing
Proposed Fi ndi ngs of Fact, and Respondent filed Proposed Fi ndings
of Fact and a Brief. On January 8, 1997, Respondent each filed
obj ections to the other party=s Proposed Findi ngs of Fact.

2. Bl edsoe:s Operati on

Bl edsoe Coal Corporation operates the Nunmber 4 Mne, an
underground coal mne. Bl edsoess roof control plan provides for
entries, 20 feet wde, to be cut to a maxi num depth of 40 feet.
In normal mning operations, after the entry is cut by the
continuous mner, it is bolted by a Fletcher single head bolter
by drilling holes in the roof and installing bolts at four foot
centers in the sequence illustrated in Respondent:s Exhi bit
No. 1.



3. Conpl ai nant:s Evi dence

St even Napier had nore than five years experience as a roof
bolter prior to Cctober 19, 1995, operating a Galix 300, and
Fl etcher single head bolter. During that period of tinme, Napier
never received any conplaints fromany of his enpl oyers
concerning his roof bolting. Jerry Pierson, a mne foreman at
Uni on M ning where Napier had worked as a bolter, testified that
he woul d judge Napier A. . . as equal, if not better, as anybody
that ever worked for ne@ (Tr. 190).

On Cctober 19, 1995, Napier was interviewed by Ron Helton,
m ne manager at Bl edsoess No. 4 mne, for a position at Bl edsoe
as a bolter. Helton told Napier that he was being hired Aon a
90-day trial@ (Tr. 37), and that he was required to insert 200 to
250 bolts per 8 hour shift.

Napi er commenced enpl oynent with Bl edsoe on Thursday,
Cctober 5, 1995. On the first day that Napier actually worked,
he renoved rock froma roof fall that had left a void of 30 feet
into the roof. He was then assigned to work as bolter on a
Fl etcher single head bolter in the third shift, which began at
3:00 p.m, and ended 11:30 p.m According to Napier, in general,
during the tinme he worked as a roof bolter at Bl edsoe none of his
supervi sors voi ced any conpl aints about his work. Napier
testified that about a week prior to Cctober 25, difford Sans,
who was his Section Foreman for two or three days, told himthat
he (Napier) A. . . was doing alright as far as he [Sans] could
seefl (Tr. 105). According to Napier, in the sanme tinme period
Harol d Hacker, the m ne General Foreman, watched himbolt for
about five mnutes and said Akeep the good work up@ (Tr. 103).

According to Napier, during the tinme he worked for Bl edsoe,
until October 25, 1995, he had seen drawock on a coupl e of
occasions in the mne. Each time he saw the draw rock he pulled
it down hinself.

Napier testified that prior to Cctober 25, the canopy on his
the bolter had been renoved. Napier indicated that a nechanic,
whose first name was Rodney and whose | ast name Napier did not
know, told himthat the bolter could not clear the Iow roof with
t he canopy on. According to Napier, he asked Rodney to put the
canopy on, and Rodney conplied, but later on it was renoved
agai n.

According to Napier, during the tinme that he was working
underground until Cctober 25, he saw entries that had been cut
bet ween 42 to 60 feet.?

Napi erzs testinony is confusing regarding the depth of the
cuts that he observed that exceeded 40 feet. He indicated that



on an evening that was not October 25 he saw a deep cut. He said
he counted 19 rows and the deep cut was about 76 foot (Tr. 138).
He agreed wi th Respondent:s counsel that it Awould be 76 foot cut
because theress generally one four foot per bolt ... .0 (Tr. 138).
However, at a point later on in his cross exan nation he was
asked whet her he counted the rows and he indicated that the bolt
machi ne operator told himthat Al-ve got 19 rows of bolts in this
pl ace here@ (Tr. 139).



On Cctober 25, 1995, Napier worked the third shift which was
extended 4 hours into the nmorning of October 26. For the first
ei ght hours of Napier=s shift, his supervisor, was Janes E.
Ownens, the section foreman. According to Napier, sonetine during
the shift, he noted draw rock in the roof of the Nunber 4 entry.
He had also noted that the entry extended 60 to 65 feet rather
than 40 feet as provided by the roof control plan. Napier
testified that he brought these two conditions to the attention
of Onens and that Owens told himthat A. . . if | conplained or
said anything el se about a deep cut, that I would be fired right
on the spot, and for ne to get ny butt back up to work@ (Tr. 85).
Napi er testified that when he was traveling out of the mne in a
scoop bucket, Omnens told himthat A. . . if he would hear ne say
anyt hing about a deep cut, that he would fire ne@ (Tr. 96).
Napi er then left the m ne and went hone.

The next day, when Napier arrived at the m ne, another
foreman, difford Sans, told himthat C yde Collins, Bl edsoe:s
Superintendent, wanted to see him Napier related that he went
to see Collins, who asked hi m how many bolts he had put up the
prior shift. Napier said that he told Collins that he put up 200
to 250 bolts. According to Napier, Collins told himthat from
reports he had received that Napier had not been keeping his work
up. According to Napier, Collins told himthat he was fired.

4. Di scussi on

A.  Napier:=s Position

It is Napier=s position in essence, that Collins disciplined
hi m on Cct ober 26, because of information furni shed by Oamens that
Napi er was not conpetent to performhis work. 2 Napier argues
that Onens wanted to get rid of him becanme of his conplaints of
draw rock, and a deep cut. Napier cites Onenz:s testinony that a
supervi sor who permtted deep cuts at Bl edsoe would be fired.

It is thus argued that since on October 25, Oaens had j ust

’I't is significant to note that there is no evidence that
Collins had the authority to fire Napier. Collins: testinony
that he did not have such authority was not contradicted or
i npeached. Further, there is no evidence that Collins had
knowl edge of any safety conpl aints nmade by Napier. Moreover,
Napi er was not subject to any disparate treatnent. The sane
evening that Collins spoke to Napier, he also told another
enpl oyee, Steve Sizenore, that he was not doing his job and
instructed himto talk to Ron Hilton, Bl edsoe:s GCeneral
Superintendent who had the authority to fire enpl oyees.



returned froma week off for permtting a safety violation to
have occurred in his section, he would have been fired if
Bl edsoe:s managenent woul d have becone aware of a deep cut.

B. Applicable Case Law and Anal ysi s

The Comm ssion, in Braithwaite v. Tri-Star M ning,
15 FMBHRC 2460 (Decenber 1993), reiterated the | egal standards
to be applied in a case where a mner has alleged that he was
subject to acts of discrimnation. The Comm ssion, Tri-Star, at
2463- 2464, stated as foll ows:

The principles governing analysis of a discrimnation case
under the Mne Act are well settled. A m ner establishes a
prima facie case of prohibited discrimnation by proving
that he engaged in protected activity and that the adverse
action conpl ained of was notivated in any part by that
activity. Secretary on behalf of Pasula v. Consolidation
Coal Co., 2 FMSHRC 2786, 2797-800 (October 1980), rev'd on
ot her grounds, sub nom Consolidation Coal Co., v. Marshall,
663 F.2d 1211 (3d Cr. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 803, 817-18
(April 1981). The operator may rebut the prima facie case
by showi ng either that no protected activity occurred or
that the adverse action was in no part notivated by
protected activity. Pasula, 2 FMSHRC at 2799-800. |If
t he operator cannot rebut the prima facie case in this
manner, it nevertheless may defend affirmatively by
proving that it also was notivated by the mner's
unprotected activity and woul d have taken the adverse
action in any event for the unprotected activity al one.
Pasul a, 2 FVMSHRC at 2800; Robinette, 3 FMSHRC at 817-
18; see al so Eastern Assoc. Coal Corporation, v. United
Castle Coal Co., 813 F.2d 639, 642 (4th Cr. 1987).

Hence, in order for Napier to prevail, he nust first
establish that he was engaged in protected activities. In
general, Napier testified to having observed drawock, and entry
cuts in access of 40 feet. He also testified that he had to
operate a roof bolter w thout a canopy. These conditions could
be found to be within the preview of safety concerns. However,
al t hough Napier testified to having observed these conditions
prior to Cctober 25, at no tinme prior to Cctober 25, did he bring
to the attention of any of Bl edsoe:s agents the existence of
t hese conditions, or his concerns in these regards.

According to Napier, on the last night that he worked, i.e.,
Cct ober 25, he did conplain to Onens regarding the deep cut, and
draw rock that he had observed. Napier said that in response,



Onens told himAthat if | conplained or said anything el se about
a deep cut, that | would be fired right on the spot, and for ne
to get nmy butt back up to work@ (Tr. 85). On the other hand,
Onens, when asked regarding this conplaint, stated that Napier
never conplained to himabout deep cuts or draw rock. | observed
t he denmeanor of Napi er and Omens, and found Oamens to be nore
credible on this critical point. Al so, Napier failed to produce
any witnesses to support his observations of draw rock and deep
cuts®, and his having reported these conditions to Onens.
According to Napier, when he conpl ained to Onens on COct ober 25,
about the deep cuts and the draw rock, Joe B. Smth and anot her

roof bolter by the nanme of Lonnie HIl, were |ocated
approxi mately eight feet away. However, neither H Il nor Smth
corroborated Napier=s version. H Il was not called to testify on

Napi erzs behalf, and Smith testified that he did not hear Napier
report deep cuts to Owens.

Further, in general, Napierzs testinony concerning the

| ength of the deep cut taken on Cctober 25, and the nunber of
bolts he installed that shift is both confusing and
contradi ctory, and hence unreliable. Initially, Napier was asked

how many 30 inch holes he had drilled and he stated Al would say
approximately that 120 that night@ (Tr. 62). He said that all of
these 120 holes were in the No. 4 heading (Tr. 63). Later on his
testinmony the indicated that he had drilled holes in a break

(Tr. 69). Napier indicated that the second tinme the m ner went
into the Nunber 4 heading, it made a cut that was between 60 and
65 feet deep. He was asked how many rows of bolts he had put in
this heading, and he indicated that he put up 15 or 16, but he
was not positive and that Al didnit count the bolts that day@ (Tr.
89). Alittle bit later on in the questioning, he was asked how
many bolts he put in, and he said that after he put 40 bolts, he
put up 10 or 12 nore rows, each row consisting of four bolts
(Tr. 90). On cross exam nation, he was asked whether it was

]'n this connection, | note that Joe B. Smith, a mner
operator who worked on the second shift testified that he had
never taken any deep cuts. Also, Bledsoe:s wtnesses, Owens, and
Davi d Wayne Gsborne, who worked in the 002 Section, and Sans who
worked in the mne daily in October 1995, all testified that they
never saw any deep cuts.



correct that he put up 40 bolts, and then put up 10 to 12 nore
rows which would have nade it an 80 foot deep cut, and he
answered as follows (Tr. 143):

A

17.

A

Well, | said between 10 and 12. | bolted 10
rows -- 5 rows up, | think. That:s when |
canme back and | bolted the two. That:=s when
they had ne to back out because they was
going to cut the break through. Okay. After
they cut that break through, then that:s when
t hey went back up in there and cut that
headi ng again. And | wasn:t even done with
it yet.

But yousre not sure how many nore rows of bolts
you put up?

No, not exactly sure, no.

Well, then how do you know how deep the cut
was? | mean were you just |looking at it and
you were thinking that it was probably 60 to
65 feet?

Right (Tr. 143-144).

I n subsequent questioning, on cross-exam nation, he
indicated that he put up 19 rows in the heading (Tr. 144-145).
In foll owup questioning he was asked whet her he counted the 19
rows and he indicated that he did (Tr. 145-146). Conti nued
cross-exam nation further confuses the matter. Hi s testinony is
as follows:

Q

Now on this night, the night before you were sent
into see Clyde Collins, first you said that there
was about 60 or 65 and you were just judging by

| ooki ng, but now is your testinony that you
werenst just judging by |ooking, that you actually
counted and you put up 19 rows? | just want to
make sure | understand you

Right. | put up about 18 or 19 rows, but | didnt add
themup to see if it was actually 76 foot. | just knew
it was over 40 foot, and | figured, you know, w thout
adding up, it was about 60, 65 foot. | didnst add it

up to make sure it was deep. But | really didnst think
not hi ng el se about it.
You didnst really think what?



* * *

| said | really didnt think too nmuch about it.
| just didnst add it up to make sure that it was 76 feet.
You know, | just took a guess that=s what it was
w t hout addi ng them up.

Q Are you saying that you counted bolts that night
or not?

Yes.
You did count thenf
Ri ght

There were 19 rows?

> O >» O >

19 rows.

17. So you werenzt just judging by | ooking when you:re
saying there was 19 rows of bolts?

1. Right (Tr. 146-147).

The redirect exam nation of Napier in these regards is al so
confusing. The pertinent testinony is as foll ows:

17. . . . [Would you, again, explain the sequence of
mning in the Nunber 4 headi ng and how you got
this 60 to 65 foot figure and these other figures
t hat you=ve testified about?

1. Okay. Wien they cut it, they cut it about 60 to
65 foot. That=s by ne just visually | ooking at
it.

17. That=s the first tine they cut it?

A Ri ght .
Q Ckay.
A kay - -

HON. AVRAM WEI SBERGER: You:re referring to the area
that=s inby the break that has 3 Rand 4 Rin it in
Conpl ai nant=s Exhibit 17?



MR. NAPIER Right. And when | started bolting, | put
like five rows up. Then | backed up and --

17.

1

17.

17.

And that was five rows of two bolts?
Ri ght .
Ckay.

And then | backed up and | started putting two
nmore rows up. The rest of it up here --

HON. AVRAM WEI SBERCER: Excuse nme. Youwre
going fast. You started then on the two rows
on the right?

MR. NAPI ER: Ri ght.

HON. AVRAM WEI SBERCER: Ckay

MR. NAPI ER That:=s when Eddie told ne to back
up and start drilling nmy 30-inch hol es
because they was going to cut 4 right.

HON. AVRAM WEI SBERGER: Where did he tell you
to drill the 30-inch hol es?

MR NAPI ER: Back in the breaks, back behi nd.

HON. AVRAM VEI SBERGER: I n the breaks 3R and
4R, or in the breaks with the =x? 4

MR. NAPI ER Where the =X-is, the piece where
| left off at.

HON. AVRAM VEI SBERGER: Sir?
Then what happened?

After they cut 4 right, they backed up and
went right back into 4 headi ng again, which
was not conpletely bolted. That:s when they
cut another 10 or 12 rows deep up in it

t here.

So that when you first | ooked at the 4 heading
inby the yellow line that=s drawn on Exhibit 1 of

“See Conpl ai nant=s Exhibit 1



t he Conpl ai nant, you estimated it to be 60 to 65
feet deep?

1. Ri ght .

Q And then after you did that partial bolting, then
t he conpany went back in and cut that same one
deeper before it was conpletely bolted?

1. That=s right.

Q And then did you -- was that when you counted
rows, or did you ever count rows? |=mnot sure
about that.

A | -- 1 counted themas -- at the end of the shift
when | backed out. Wien | C when it was tine to
go hone,, that=s when | counted by rows back out.

Q And did you count themto the point where you had
initially bolted the five rows and the two rows?

Yes, sir.
Q Did you include that in the count?
1. Yes. (Tr. 179-181).

Hence, the record evidences confusion and |ack of carlity in
Napi er=s testinony regardi ng the sequence of events on Cctober
25, the depth of the cut that had exceeded 40 feet, when this cut
was taken, and the basis for Napier=s conclusion that the depth
of the cut exceeded 40 feet. | find that this lack of clarity in
Napi er=s testinony tends to taint the credibility of the bal ance
of his uncorroborated testinony, especially that of his alleged
conversation with Osmens which was contradi cted by Onens.

For all the above reasons, | find that Napier has failed to
establish that he was engaged in protected activity, ie., that he
communi cated safety concerns about draw ock, the |ack of a
canopy, and deep cuts to Oanens. Further, there is no evidence
that Napier at any tinme communi cated safety concerns to any of
Bl edsoes: agents. Al though Napier testified that he was fired by
Collins, Napier did not allege that he had communi cated any
safety concerns to him For all these reasons |I find that Napier
has not established that he was engaged in any protected
activities. As such, his claimof discrimnation nust fail.
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5. O der

It is ORDERED that Napier:zs Conplaint be dismssed, and that
this case be DI SM SSED.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Neville Smth, Esq., 110 Lawer Street, P.O Box 447, Manchester,
KY 40962 (Certified Mil)

Marco M Raj kovich, Jr., Esq., Julie O MdCdellan, Esq., Watt,
Tarrant & Conbs, 250 W Main Street, Suite 1700, Lexington, KY
40507 (Certified Mil)
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